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PROCEEDI NGS
(10: 14 a.m)

CHI EF JUSTI CE ROBERTS: W' Il hear argunent
first this norning in Case 08-1402, Berghuis v. Smth.

M. Restucci a.

ORAL ARGUMENT OF B. ERI C RESTUCCI A
ON BEHALF OF THE PETI TI ONER

MR. RESTUCCI A: M. Chief Justice, and may
It please the Court:

This is really a case about the | aw of
habeas corpus for this nurder conviction that was
obtained in the Mchigan courts.

The i ssue was whether the M chigan Suprene
Court unreasonably applied clearly eétablished Supr ene
Court precedent in rejecting M. Smth's claimthat
his jury was not drawn froma fair cross-section of
the comrunity.

The M chigan Supreme Court did not act
unreasonably in concluding that there was no
unconstitutional underrepresentation and that there
was no systematic exclusion. This Court's decision in
Duren did not require a different result on either
point, and this Court should reverse the Sixth
Circuit.

| think it's inmportant to note that there

3
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are two prongs at issue: The fair and reasonabl e
representation prong and the systemati c excl usion
prong. And it’s also significant to understand that
the disparities at issue here are relatively small,
that the time period at issue runs from-- from Apri
of 1993 to October of 1993, where there was

i nformation -- for those 6 nonths for which the
processes at play were neasured.

And t he percentage of African-Anericans that
appeared in the venires during that tinme period was --
they conprised 6 percent of the venires, where the
jury-eligible population was 7.28 percent. So your --
so there was a 1.28 percent absolute disparity during
this 6-nmonth tinme period. That can élso be nmeasured
as an 18 percent conparative disparity.

Now, if you conpare that to the disparities
that are issue -- at issue in Duren, they really are a
magni tude of difference, that the disparities in Duren
i nvol ve the exclusion of wonen in Mssouri, where they
conprised -- wonmen conprised 54 percent of the
popul ati on and only 14.5 percent of the venires over
an 8-nmonth period of tinme.

JUSTI CE BREYER: The -- | don't know if this
is relevant or how to use it, but years ago, | took a

course in this kind of thing at the Kennedy School. |

4
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was teaching, and they said the only way you could
figure out what -- what's what here is you use

sonet hing called “binom al theorem” and you have to
have, |ike, urns, and you imgine that there’ s an urn
with 1,000 balls, and 60 of themare red, and 940 are
bl ack, and then you select them at random and -- and
12 at a tinme. You know, fill 12 -- fill a hundred
with 12 in each.

And when we tried to do that, just for the
interest of it, I -- | found that you woul d expect,
with these nunbers, sonething like a third to a half
of juries would have at |east one black person on it.

Now, that nmay be wrong, because | am not a
mat hemat i ci an, but -- but putting thét together, it
| ooks as if there is a pretty big disparity.

MR. RESTUCCI A: Well --

JUSTI CE BREYER: On the other hand, that
Isn't what they testified to, so | guess you' re going
to tell me just ignore it and forget it.

MR. RESTUCCIA: Well, if you re | ooking at
the M chigan Supreme Court decision, | think it's
i mportant to note that it's not just that it would
have to be incorrect; it would have to be objectively
unr easonabl e under the AEDPA standard, that what’s at

i ssue here is did the M chigan Supreme Court

5
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unreasonably apply --
JUSTI CE BREYER: Well, you know, maybe it’s
the only way to do that the statistician stays with

t hese urns, which | guess they have conputer prograns

for.

MR. RESTUCCI A:  Well --

JUSTICE BREYER: | -- | don't know, in other
words, and maybe | should just -- | hate to wite
sonet hing, like, saying 2 and 2 is 6.

JUSTI CE SCALI A: But we don't have any urns
her e.

(Laughter.)

JUSTI CE BREYER: No. You can skip it, if
you want. |If there's any comrent, f{ne.

JUSTICE G NSBURG. | think your point was
that Duren was quite different in the nunbers --

MR. RESTUCCI A:  Yes.

JUSTI CE GINSBURG. -- starting out with
wormen 54 percent of the popul ation, and then dw ndl ed
to 14.5 percent of the -- of the jurors, avail able
jurors.

MR. RESTUCCI A: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: | guess the point
Is, just following up, it's not that you re going to
say 2 plus 2 is 6. | suppose, under AEDPA, all you

6
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

have to do is say 2 plus 2 is sonmewhere between 3 and
5 right?

MR. RESTUCCI A: Right. That it’s not
unreasonabl e, and | think the best evidence of the
fact that this decision was not unreasonable is | --
in the blue brief, | put together a table of what the
other circuits have done with conparable statistical
di sparities.

And it runs -- fromthe First Circuit
t hrough Tenth Circuit, | have seven circuits' worth of
opi ni ons, and of course, there really are additional
cases, if you examine this. And if you |l ook at the
ki nds of disparities that have been exam ned by ot her
courts on -- \

JUSTICE STEVENS: May | interrupt with this
gquestion that goes both to what Justice G nsburg asked
and the other? Should we treat all areas the sane,
depending -- say it's -- the disparity between a
jurisdiction which has only 3 or 4 percent of a
m nority should be treated simlarly to a jurisdiction
where they have 30 or 40 percent?

MR. RESTUCCIA: Well, the -- in ny view,
this Court really didn't provide guidance in Duren
about how this should be neasured. |In fact, Duren

doesn't specify what kind of neasurenent tools should

7
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be used for exam ning disparity.

obvi ous that you' re going to have dramatic differences

JUSTI CE STEVENS: But isn't it

where you only have a very small percent

i n Gand Rapids, for exanple, and where

maj or percentage as you did in Duren.

MR. RESTUCCI A:  Well, | think

perfectly

age, as in --

you have a

that's right.

And that's one of the reasons that on direct revi ew

the courts are virtually unaninous in rejecting these

kinds of small disparities. So if you

tabl e on pages 32 and 33, the circuits,

revi ew,

t hat were npst conparable were t

ook at the
on direct

he Second

Circuit decision in which the percentage of the

di stinct group in the community was 7.08 percent and

in the jury pool it was 5.0 percent --

JUSTI CE KENNEDY: But -- but |

suppose the

t hrust of Justice Stevens's question was that if you

have a very smal |

popul ation that we are concerned

with, then the disparity can be very substantial,

especially if you use the conparative disparity.

MR. RESTUCCI A: That's right.

JUSTI CE KENNEDY: And | think

At the --

-- at | east,

was interested in that aspect of his question.

matt er,

MR. RESTUCCI A: Well, as kind

it seems like this Court doesn't

8
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really reach that hard question, insofar as the
M chi gan Suprenme Court's decision is entitled to
def erence under AEDPA, neaning --

JUSTI CE KENNEDY: Yes, but we have a
hal f-hour. 1'd kind of |like to know how to --

MR. RESTUCCI A: Okay. No, | understand. |
understand. | just want to nake that as kind of a
first point. Now, for the second point, it seems to
me that the absolute disparity test is the better
measure for exam ning -- exam ning these questions.
And the reason for that is that it objectively
captures the number of m ssing jurors that are part of
the venire, whereas the --

JUSTI CE G NSBURG:  But you\-- but your test
Is 10 percent. And if you have a mnority, what is it
here? 7 point -- whatever it is. 7 --

MR. RESTUCCI A: 7. 28.

JUSTICE GINSBURG: It's under 10 percent.
That would nmean that a district is free to just
di sregard all the people who are under 10 percent of
t he popul ati on.

MR. RESTUCCI A: The 10 percent test is not
really necessarily tied to the absolute disparity. In
ot her words, this Court could conclude that the

absolute disparity test is the better test without

9
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using that 10 percent threshold. The reason |I suggest
the 10 percent threshold is that's really what's
happeni ng on the ground in the Federal courts. It's
very hard to find a case in which there’'s a --

JUSTI CE SOTOVAYOR:  You woul d suggest that
in a population that has 9 percent of any group,
protected group, that if they didn't have one person
serve on a jury per year of that group, that that
woul d not -- under an absolute disparity test using
the 10 percent figure, that would not give rise to any
ki nd of suspicion?

MR. RESTUCCIA: That's right. Under -- if
this Court adopted it --

JUSTI CE SOTOVAYOR: It moufd need the
Duren's second prong.

MR. RESTUCCIA: That's right. |If the Court

JUSTI CE SOTOMAYOR: Does that make any sense

to you?

MR. RESTUCCI A: It reflects the actual
practice of the courts because of the -- if you | ook
at the --

JUSTI CE SOTOMAYOR: Well, | don't think that
-- that any court has suggested that the conplete

absence of the protected group in that kind of nunber

10
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

woul dn't give rise to a fair representation claim
That's why this Court, the Mchigan court, and many

ot hers have said that the absolute disparity test just
can't be used in every circunstance.

MR. RESTUCCIA: Well, the -- it seens --
| ooki ng at what the Federal courts have done, they’ ve
all -- they’ ve generally used nultiple tests. Now,
there are several circuits that have relied on this 10
percent threshold, but it's not necessary for the
State to prevail in order for this Court to adopt the
10 percent threshol d.

JUSTI CE SOTOMAYOR: | don't. The question |
have you for you is -- that's what you have been
advocating, or at |east your brief sdggested we
should. Wouldn't it be better for to us leave this in
t he hands of the courts to sort of figure out what
test is better under what circunstances than us
announce a flat rule that would lead to a result like
the exanple that | just used?

MR. RESTUCCIA: | -- | understand that
point. The reason that |'m suggesting a threshold
also is it corresponds to a practical aspect of the
application of these rules. The -- if you have a
sufficiently small absolute disparity, as a matter of

probability, it’s not likely to affect the actual

11
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conposition of the petit jury.

JUSTI CE SOTOVAYOR: Well, | agree that if a
protected group is 1 percent of the popul ation, that
It’s not likely that their absence is going to give
rise to any fl ags.

MR. RESTUCCI A: Right.

JUSTI CE SOTOMAYOR: But | think there is a
difference. | don’t ~-- | just don't know
statistically where. And we have to leave this in the
judgnent of the |ower courts as to where between 1 and
9 or 1 and 10 a difference makes sense. And that's
what the courts are saying, is: W can't use one test
to determ ne that.

MR. RESTUCCI A:  Well -- and one of the
concerns | have is | -- for exanple, | know in Kent
County that if you | ook at the other distinct groups -
- you l ook at the 1990 census for Kent County, it was
conprised of 2 point -- 2.9 percent Latino-Anericans,
1.1 percent Asian-Anericans, and 0.6 percent Native
Aneri cans.

Now, if you | ook at the one nonth that's
been placed at issue, in which M. Smth is indicating
that there was an 35 percent conparative disparity for
that one nonth, if that becones the threshold, the

st andard used, which the Sixth Circuit concl uded was -

12
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- established a violation of the second prong, then if
you think about the practical application that -- for
M chi gan, for Kent County, if you take your 158 jurors
in that jury pool, you d expect for that one nonth for
there to be four or five Latino-Anmericans, two

Asi an- Aneri cans, and one Native Anmerican.

JUSTI CE SCALI A: What's wong --

MR. RESTUCCI A: What’s mssing -- |'msorry.

JUSTI CE SCALIA: Yes. What's wong with a
rul e?

MR. RESTUCCI A: What's wrong with what?

JUSTICE SCALIA: Wth a rule? Wth picking
a nunber, rather than leaving it up to the courts of
appeals or the district courts to usé di fferent
nunbers, different times? | don't have to review al
of these cases all the time. Why don't we pick a
number? You want 10, right?

MR. RESTUCCI A: That what was | --

JUSTI CE SCALI A:  Yes --

MR. RESTUCCI A: That has been the practice
of the courts below. That's why I"'m-- |'m advocati ng
it. But it does correspond to this idea that below a
certain point, absolute disparity will have no
practical -- for exanple, in this case, the venire at

i ssue, according to the State trial court, included 60

13
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prospective jurors, and there were three
Af ri can- Anmericans, which would then constitute 5
per cent.

Now, in order for that percentage to
correspond exactly to the jury-eligible population,

t here woul d have had to have been one or two nore
African-Anerican jurors as part of that venire. Well,
as a matter of probability, if you have 12 being
selected from60 -- this is kind of your point,
Justice Breyer -- that it's not -- it's nore |ikely

t han not that would have no effect on the actual

sel ection of the petit jury --

JUSTI CE BREYER: | don't know. The one
thing I learned fromthe urn businesé is it never
turns out the way you think.

(Laughter.)

JUSTI CE BREYER: For exanple, it had the
exanple of, like, the eight: There are eight out of a
hundred, and you run this thing a thousand tinmes, and
you' Il discover that there is one black juror on about
half the juries, or a third, anyway. That's nuch nore
than | woul d have thought intuitively. And | m ght

not have even read the exanple correctly. So you see

why | -- I'’mat sea, as soon as you tell nme to be a
statistician. | even got a book called Statistician
14
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for Lawers. That didn't help ne very nuch.

(Laughter.)

JUSTI CE SCALIA: That's why Las Vegas nmkes
a profit, right?

(Laughter.)

CHI EF JUSTI CE ROBERTS: Well, it does
depend, doesn't it, on the size of the -- the urn? 1In
other words, if it's a smaller --

(Laughter.)

CHI EF JUSTI CE ROBERTS: If it's 10, 000 of
these balls and you are going to go through it 10,000
times, it's nore likely that you are going to get a
sanple that reflects the overall percentage, correct?

MR. RESTUCCI A: | think thét's right. One
of the -- one of the reasons, also -- tal king about
this 10 percent as a rule -- is that if you | ook
t hrough these cases, you'll see a lot of -- a lot of
the courts, on direct review -- and | think -- |I'm
going to conme back to this point, that this, of
course, is an AEDPA case, so the question is whether
the M chigan Suprenme Court acted unreasonably. And so
| think there’'s a different standard, that it doesn't
have to have gotten it right; it had to be objectively
unr easonabl e.

But setting that aside, you'll find many

15
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cases in which there are disparities of 5 percent and
7 percent which have been rejected. And the reason is
you have neutral processes, processes that everyone
woul d agree are reasonable on their face, which result
in disparities for distinct groups.

JUSTI CE KENNEDY: Are you -- are you saying
t hat systematic exclusion -- and we are assum ng good
faith, no intent to discrimnate --

MR. RESTUCCI A: Right.

JUSTI CE KENNEDY: -- that systematic
exclusion is always proven or disproven by statistics?

MR. RESTUCCIA: No. |I'mmaking just the --
the opposite point, that under the third --

JUSTI CE KENNEDY: Well -- \

MR. RESTUCCIA: |'m sorry.

JUSTI CE KENNEDY: And I’'Il -- 1’11 allow you
to answer, of course, but --

MR. RESTUCCI A: Pl ease.

JUSTI CE KENNEDY: If not, how do we show
systemati c exclusion? Again, assum ng good faith, no
intent to discrimnate.

MR. RESTUCCI A: The Duren case involved a
categorical distinction, neani ng wonen were exenpted
in a different way than nmen. Wonen had an automatic

exenption. This Court didn't delineate in Duren that

16
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if you had just a disparate inpact based on a neutra
process, that that would be sufficient to give rise to
systematic exclusion. And that's really been the way
t he Federal courts have applied it on direct review,
that there --

JUSTICE ALITO  The statistical issue is
very interesting, but I -- | wonder, if we were not
| ooking at this through AEDPA, why we -- why a court
shoul d necessarily have to start with the question --
with the elements of the prima facie -- with the
gquestion of whether there is unconstitutional
underrepresentation, when in the end, as | understand
Duren, the defendant has to identify sone aspect of
the jury selection process that has é di sproportionate
| npact on the group involved and is unreasonable? And
unl ess that can be done at the outset, why struggle
wth these statistics?

Now, here, to illustrate, the aspect of the
jury selection process that the Sixth Circuit thought
was unreasonabl e was the prior practice of choosing
the jurors first for the district courts, the
m sdemeanor courts, rather than the circuit courts,
the -- the felony courts. But the -- the trial judge,
it seemed to ne, address this in -- in a very

t hought ful way, and he said there just isn't any proof

17
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that this old system had that effect.

And it's hard for nme to see how it could
have that effect, unless the -- the nunber of jurors
chosen for the district courts in Grand Rapi ds was
di sproportionate to the nunmber chosen for the district
courts in the other jurisdictions within the county.
So that seens to ne to be the end of the case.

And why does it make sense to -- to struggle
with this rather conplicated statistical problem if
at the end of the day, it's going to conme down to
sonet hi ng of that nature?

MR. RESTUCCIA: | think that may be the
easiest way to resolve this case, because under the
third prong, the M chigan Suprene Codrt on the
question of jury assignnment concluded that M. Smth
had failed to factually show that there was any
underrepresentation that arose fromthat process.

JUSTICE GINSBURG: Didn't the M chigan
Supreme Court do essentially what Justice Alito
suggested, that they said: W’ Il give you the benefit
of the doubt, go on to the third.

But on that third, it seems to ne there's
not hi ng that shows us what was the representation in
the district before they nade the change vis-a-vis the

circuit court, was there?

18
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MR. RESTUCCI A: The -- the information that
M. Smith's expert provided is he -- he had -- there
are two jury terns that were described, one for 6
nmonths, in which this juror assignnent to the |ocal
courts first occurred, and then 1 year for the
following year, in which the jury assignnment did not
send themto the local courts first. So you have two
different pools that are being conpared.

The -- if you | ook at page 13 of the blue
brief, it outlines what the disparity was according to
M. Smith's expert for the tinme which the assignment
to local courts occurred. And in that diagram it
shows, at the end, that there was an 18 percent
conparative disparity. And that's tﬁe final colum in
the totals.

Now, that's what occurred at the tinme of
which the jury assignnent to the |ocal courts occurred
first. The follow ng year, the conparative disparity
was 15 percent, where the -- where the jurors were not
sent to |local courts first. |In other words, there was
a difference of a 3 percent conparative disparity.

Now, no one suggests that a 3 percent
conparative disparity could -- could justify a claim
of a violation of Duren. It's -- it's not

statistically significant, because when you tal k about

19
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3 percent conparative disparity or 4 percent
conparative disparity, you are tal king about two or
three jurors over the entire time period --

JUSTICE GINSBURG: That -- that's in the --
in the circuit court. Do we know what the figures
were just for the district court?

MR. RESTUCCI A: No. There -- there was no
i nformation -- the reason -- the M chigan Suprene
Court ultimately rejected the claimon the jury
assi gnnment process because there was no evi dence ot her
t han anecdotal testinony about how sending jurors to
| ocal courts would result in a deficiency of
African-Anericans in the circuit court or the felony

court -- courts. So that was the basis.

They -- so in a way, this touches on
Wod v. Allen. It was a factual determ nati on,

whet her it’s under 2254(d)(2) or 2254(e)(1). The
M chi gan Suprenme Court's conclusion that M. Smth had
failed to show factually that there was any
underrepresentation that arose fromthe jury
assi gnnment process is entitled deference.

JUSTI CE STEVENS: But isn't it possible --
it's awfully hard to get these percentages when you
get small nunbers, as you do. But doesn't it seem

intuitively obvious that if you give the district

20
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courts first crack of -- of the size of the pool that
has nmore of the African-Anmerican potential jurors in
it than the other, that it's -- it's bound to have an
| npact ?

MR. RESTUCCI A: No. There's -- there’s no
| ogi cal necessity that sending courts -- because you
understand that you have the entire county, and the
county is then broken up into districts?

JUSTI CE STEVENS: Ri ght.

MR. RESTUCCI A: And the districts are the
| ocal courts. and they are m sdeneanor courts.

JUSTI CE STEVENS: But -- but there’s a nuch
hi gher percentage of African-Anericans in G and Rapids
than there is in the county as a mhofe.

MR. RESTUCCI A: That's right. But all those
ot her outlying areas also have to send their jurors to
the district court first, too. |It's not like it's
just one segnent gets sent to the district court. All
of the jurors get sent to the district courts first.
The only -- the -- the proof required to show that
somehow the district court for G and Rapids went
t hrough nore jurors than did the other |ocal courts
proportionately --

JUSTI CE STEVENS: But -- but the jurors that

served on the district court, were they -- were they

21
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taken fromthe entire county, too, or just from Grand

Rapi ds?

MR. RESTUCCI A: No, they were -- all of
the -- all of the district courts -- Grand Rapi ds,
Rockford, all of these small nmunicipalities -- drew

fromthe circuit court pool.

JUSTI CE STEVENS: So the district court
jurors could -- could include as many jurors who are
not from Grand Rapids as they could from Grand Rapi ds?

MR. RESTUCCI A: Exactly.

JUSTI CE STEVENS: | see.

MR. RESTUCCIA: In other words, the proof --

CHI EF JUSTI CE ROBERTS: l'"msorry. That --
" m conf used. \

MR. RESTUCCI A: That’s all right.

CHI EF JUSTI CE ROBERTS: I thought it was the
ot her way around. | thought Grand Rapi ds gave however
many -- you know, 30 percent to the pool and then took

Grand Rapi ds peopl e back?
MR. RESTUCCI A: It does take Grand Rapi ds
people, that's right. That’s how it happens. You're

drawing fromthe entire county.

I"'msorry if I -- if I've -- if I've stated
it in away that's m sleading. | apologize.
JUSTI CE STEVENS: | -- apparently, we were
22
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not conmuni cating correctly.

MR. RESTUCCI A: All of the jurors fromthe

entire county are drawn into one pool.
JUSTI CE STEVENS: Right.

MR. RESTUCCI A: And then the --

courts can identify those people that cane fromwthin

their jurisdiction and draw t hem out.

JUSTI CE STEVENS: So the --

t he | ocal

MR. RESTUCCI A: Everyone does it.

JUSTI CE STEVENS: So the jurors who served

on the district court were primarily from G and

Rapi ds, rather than Kent County as a whol e?

MR. RESTUCCIA: The -- there’'s no
information to -- in the record -- \

JUSTI CE STEVENS: Well, let ne just ask
you - -

MR. RESTUCCI A: -- that indicates that.

JUSTI CE STEVENS: -- a factual question.

Coul d they put on the district court jurors who did

not cone from Grand Rapi ds?

MR. RESTUCCI A: No. The -- the district

court for Grand Rapids had to be G and Rapi ds

residents. You're exactly right.

JUSTI CE STEVENS: So, then, inevitably,

you give the district court jurors first,
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African-Anerican jurors are going to be larger serving
in the district court than in the -- in the felony
court.

MR. RESTUCCIA: It all depends on the | ocal
courts and their usage of jurors. |If -- if Gand
Rapi ds actually required fewer jurors, it would -- it
woul d result in a |arger nunber of African-Anmericans
being present on the circuit court.

The whol e concept underlying the claim
that -- that this had a disproportionate effect is the
i dea that Grand Rapids nust have needed
proportionately nore jurors than the other | ocal
courts m ght.

JUSTI CE BREYER: Ckay. So; is there anybody
who said whether -- if all -- they all take their
jurors first, the districts, and Grand Rapi ds uses a
hi gher percentage of jurors. So now there -- and they
have nore of the black jurors, so that there are fewer
| eft over --

MR. RESTUCCI A: That would be the argunent.

JUSTI CE BREYER: That coul d be. Now, is
there any -- in this record, does anybody say whet her
that's okay or not? | nean, to -- to have people
serve jury duty near where they live or nearer where

they live, on its face, is not so bad. Did -- did
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anybody say whether this is good or bad?

MR. RESTUCCI A: Well, there wasn't really
testi nony whether it was good or bad. The -- the
anecdotal information was that it -- it took
African-Anerican jurors out of the larger pool. The
anecdotal information fromthe court adm nistrator
was: We were afraid this process was draining --

“si phoni ng” was the | anguage -- siphoning jurors from
the circuit court.

JUSTI CE BREYER: Are you --

JUSTI CE SCALI A: Do you have to be a -- a
resident of the district in order to serve as a juror
in the district court?

MR. RESTUCCI A:  Yes.

JUSTI CE SCALI A:  You have to be?

MR. RESTUCCI A: That's right.

JUSTI CE SCALIA: So then if this system were
not in effect, and if Grand Rapids had to take white
jurors from other counties as opposed to a | arger
percentage of black jurors from Grand Rapids, then
you'd you have a claimin G and Rapids, wouldn't you?

MR. RESTUCCIA: It would create a problemin
Grand Rapids. That's right.

JUSTI CE SCALI A2 Well, you -- you d have a

jury pool in Grand Rapids that wouldn't reflect the
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| ar ger nunmber of blacks in Grand Rapi ds.

MR. RESTUCCI A: That's exactly right.

JUSTI CE SCALIA: So you're dammed if you do
and dammed i f you don't, right?

MR. RESTUCCIA: | think that's right.

CHI EF JUSTI CE ROBERTS: So -- so do we
have any evidence in the record that -- | gather this
whol e cl ai m depends upon Grand Rapi ds havi ng nore need
for jurors per capita than anywhere el se?

MR. RESTUCCI A: That's exactly right.

CHI EF JUSTI CE ROBERTS: So do we have any
evidence in the record that that’s the case?

MR. RESTUCCI A: Not hing other than the
anecdotal testinmony. Like, for exanﬁle, the court
adm nistrator said it is believed that this process
results in a reduction in the nunber of jurors -- of
African-Anerican jurors --

CHI EF JUSTI CE ROBERTS: | woul d suppose
that’s sonmething we could find out pretty easily,
right? | nmean, you | ook and see how many jurors are
pulled for -- how many jurors Grand Rapids needs in a
particul ar period --

MR. RESTUCCI A: That's right.

CHI EF JUSTI CE ROBERTS: -- conpare it to how

many jurors Rockl and needs.
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MR. RESTUCCIA: Right. And that information
was not provided, and that’s one of the reasons the
M chi gan Suprenme Court rejected the claimfactually,
that it had not been denonstrat ed.

And, in fact, if you |look at the information
that M. Smith's expert put forward, it really
confirms that the -- even the best showing for M.
Smith is a very small correlation. | mean, you're
tal ki ng about a 3 or 4 percent conparative disparity
di fference.

JUSTI CE KENNEDY: Let me get that. If -- if
a procedure routinely results in statistical
underrepresentation that is significant, is that not a
cl ear showi ng of systematic exclusioﬁ?

MR. RESTUCCI A: It would have to be
significant, and | don't think there's --

JUSTI CE KENNEDY: Well, yes -- no, that's --
It's a hypothetical.

MR. RESTUCCIA: Onh, if the --

JUSTI CE KENNEDY: Routinely results in
significant underrepresentation, then that is

automatically systematic exclusion?

MR. RESTUCCI A: Not -- not under ny reading
of Duren. | don't think that would be -- | don't
think that's the -- the proper rule. And | -- the

27
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reason - -

JUSTI CE GI NSBURG. And then they woul d not
have -- have gone on to the system c issue, because
the disparity was so marked, just on the -- just on

t he nunbers?

MR. RESTUCCIA: Well, | -- 1 don't think the
nunbers were sufficient to justify --

JUSTI CE KENNEDY: | nean, isn't the -- |I'm
trying to think about the third prong of -- of --

MR. RESTUCCI A: Ri ght .

JUSTI CE KENNEDY: -- of Duren. Isn't -- if
it's routine and it's predictable and it's constant,
isn't that always due to systematic excl usion?

MR. RESTUCCI A: And that's\the ar gunment
being raised by M. Smth. No, | think the answer is
no. And the reason | say that is this: You have --
the Federal courts, on direct review, have |ooked at
voter registration and chall enges to voter
regi stration. Voter registration may have a disparate
-- or affect distinct groups differently.

In the same way that the Second and Tenth
Circuit have | ooked at cases where they failed to
follow up on non-returns, that -- if you don't foll ow
up on non-returns, it may affect distinct groups

differently. The analysis of the Federal courts on
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that issue has been that the decisions to exenpt
yourself fromjury service or the failure to respond
to an invitation for jury service is outside the
system Even if it occurs regularly and is
persistent, it's still not inherent in the process.
That's what the M chigan Suprene Court said
here about the excuses for hardship and
transportation -- for the excuses. But it's also true
that the process by which you select jurors in

district courts is not sonething that is a systematic

excl usi on of anyone. It's -- on its face, it is
neutral, and if you -- if this Court concludes that
neutral practices |like sending out -- using a certain

body, whether voter registration or {f it's driver's
| i censes and M chigan identification cards, or not
following up on non-returns, or allow ng excuses for
hardship, or -- or assigning jurors to a district
court first, if that is -- can result in systematic
excl usion, what's going to happen is that all these
neutral processes that M chigan has may result in

di sparities.

And so, as it stands now, Kent County
doesn't identify the race and ethnicity of all its
jurors. Well, it's going to have to if it's going to
have to have this perfect correspondence of the

29
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

jury-eligible population. It will no | onger have this
ki nd of blind neutrality --

JUSTI CE ALITO. But concluding that it's

systemati c doesn't nean that the defendant wins. It
just means that the State has to -- has to justify the
-- the mechanismthat's causing -- that's causing this

-- this situation.

MR. RESTUCCI A: That's true. There is --
there is then the rebuttal. But then what happens is
you are subject to these chall enges. The question is:
Does the court -- does the State ever wi sh -- ever
wish to be in a position of having to be subject to
t he chal | enge?

But -- but | think I want fo conme back to --
one of the prevailing points of all of this is that
this is also the Mchigan Suprene Court. There's no
gquestion that it had reached the nmerits and was
entitled to AEDPA deference. And the -- the question
was: Was there adequate guidance to the State of
M chigan to know that this was both systematic -- that
this was systematic exclusion and inherent in the
process? And Duren was not clear on that point.

The -- the analysis of the M chigan courts
really corresponds quite closely to what the Federa

courts have done, so it cannot be objectively
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1 unr easonable. And if there --
2 JUSTI CE GI NSBURG. One point of informtion:

3 VWhat is the Mchigan |ID?

4 MR. RESTUCCI A: Oh, what happens if you

5 don't have it -- sone people don't have a right to a
6 driver's license, so you can still obtain an

7 i dentification card even if you are not able to drive.

8 So it’s totry to get a wide a group as possible for

9 your pool of jurors.

10 And if there are no --

11 JUSTI CE STEVENS: Let nme ask this factual

12 gquestion: Am /| correct in understanding that M chigan
13 in fact has changed the practice with regard to giving

14 priority to --

15 MR. RESTUCCI A: That's right.

16 JUSTI CE STEVENS: Yes.

17 MR. RESTUCCI A: That’'s right.

18 CHI EF JUSTI CE ROBERTS: Thank you, counsel.
19 M. Lawrence.

20 MR. LAWRENCE: Okay.

21 ORAL ARGUMENT OF JAMES STERLI NG LAVRENCE

22 ON BEHALF OF RESPONDENT

23 MR. LAWRENCE: M. Chief Justice, and may it

24 pl ease the Court:

25 If the annual jury call of mnorities at the
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courthouse in Grand Rapids is down by 7.28 percent of
the total nunber of jurors called, that neans if it
happens in Detroit, that means al nost nothing, but if
It happens in Grand Rapids, that's every mnority.
The Petitioner's goal is to have this Court enshrine
into law a rule that the two situations are exactly

t he sane.

CHI EF JUSTI CE ROBERTS: If you had a
conmmunity with one African-American, your argunent
woul d be the same, if that's the disparity? That
means every -- every mnority is left off the jury.

MR. LAWRENCE: Well, | think that certainly
I f you adopt the Petitioner's test for 60 percent of
the country, Duren would not apply régarding
African- Anericans; 90 percent of the country, wouldn't
apply to Hispanics; and Duren protections would never
apply to Native Americans anywhere.

CHI EF JUSTI CE ROBERTS: | guess |I'm --
guess |’ m echoi ng Justice Stevens’s question of
whet her or not this type of statistical analysis
really works when you' re dealing with relatively small
nunbers.

MR. LAVWRENCE: Well, | would make this
observation: That in Duren v. M ssouri, on page 366,

the Court stated, "Hi s undi sputed denpnstration that a
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| ar ge di screpancy occurred, not just occasionally, but
In every weekly venire for a period of nearly a year,
mani festly indicates that the cause of the
representation was systematic -- that is, inherent in
the particular jury selection process utilized."

JUSTI CE GI NSBURG. Yes, but there you were
dealing with an express exenption. There was an
exenption for (a) wonen, and also in the record was
that the jury clerk was sending out notices saying:
Wonen, if you do not wish to serve, return the sunmmons
to the judge naned on the reverse side as quickly as
possi ble. And then, further -- systematic -- if the
card was not returned, if a card sent to a woman was
not returned, it was automatically aésuned t hat she
did not wish to serve. There was no follow up

So there was all kinds of evidence of
systematic problens in Duren that are not present
here.

MR. LAVWRENCE: Well, first of all, that's
conpletely correct; however, the rule in Duren, the
U. S. Suprenme Court stated that the nunbers al one prove
systematic. Then the Court --

JUSTI CE Gl NSBURG. \Where did the Court say
t hat ?

MR. LAWRENCE: On page 366. And then in --
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the Court went on to say that the State is arguing
that there's various neutral, benign reasons for the

underrepresentation --

JUSTI CE SCALI A: Excuse ne. You -- if that
statement is true, then -- then there is -- there's no
third part to the three-part test. | thought Duren

established a three-part test.

MR. LAWRENCE: It did.

JUSTI CE SCALIA: And the third one was that
you had to establish -- after having already
established the disparity, you had to establish that
there was a sel ection process which caused the
di sparity. And you are telling us that you don't have
to proceed to step 3. Once you show\the di sparity, it
I's assunmed that it is the product of the system

MR. LAWRENCE: Well, Justice Scalia, ny
readi ng of Duren does indeed include that third test,
but the problemis, is that Duren puts the burden of
proof on that test on the State. They said at pages
368 to 369 that the State is claimng there were al
sorts of neutral, legitimte reasons for the
underrepresentation --

JUSTI CE GINSBURG: Oh, that was after --
that was after showing the systematic factors. It was

the plaintiff's burden -- or the defendant in the

34
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

case, Duren -- burden to show there was a systematic
factor. That was the automatic exception for a wonan
and how it worked in practice. After all of that,
then Justice White tells us, the State could still
cone back and say yes, that's true, but there were

ot her reasons why wonen didn't show up. Maybe they
were disproportionately elderly, or nmaybe they were

i nvolved with child care.

That's what -- that's what Duren said, that
the -- showing a systematic factor was the plaintiff's
burden, and then the State could justify why the
nunbers canme out that way.

MR. LAWRENCE: Well, we did show a nunber of
systematic factors, but if you | ook ét Duren itself,
on page 366 it says, the nunbers alone proved it. On
-- further on 366, they stated that Duren --

JUSTI CE SCALI A:  How do you reconcile that
with the third test? Please tell ne how you reconcile
that statement with the fact that it did set forth a
three -- a three-prong test.

MR. LAVWRENCE: Well, | believe that we net
the three-prong test, but | feel that it is an error
i n reading Duren to say anything other than that: The
State nmust show how this canme about, not the

def endant .
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JUSTI CE Gl NSBURG. Where does it say that?

MR. LAWRENCE: -- did showit, and --

JUSTI CE GI NSBURG: \Where does it say that?

MR. LAVWRENCE: It says that at pages 368 to
369. And the --

JUSTICE ALITO It says that the State has
to show that it has a reason, a good reason, for --

t he aspect of the selection process that has been
identified as causing the disparity.

But does it say that it's the State's
obligation to go through every factor that may cause
the disparity and justify every one? O is it the
def endant's obligation to point to sone aspect of the
selection -- of the -- of the systen{that causes the
di sparity? Then once the defendant identifies that,
then the State can showif it -- can try to show that
there's a good reason for it.

MR. LAWRENCE: Well, | would read one
sentence from Duren, if I could: "Assum ng, arguendo,
t hat the exenptions nentioned by the court bel ow woul d
justify failure to achieve a fair community
cross-section on jury venires, the State nust
denonstrate that these exenptions caused the
underrepresentation conpl ai ned of . "

And | think that all of the courts, al
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al ong the way, including Mchigan's suprene court,
have overl ooked that inportant principle.

CHI EF JUSTI CE ROBERTS: Do | understand your
si phoning theory to depend upon Grand Rapi ds drawi ng a
di sproportionate nunber of jurors fromthe pool ?

MR. LAWRENCE: That is --

CHI EF JUSTI CE ROBERTS: That results in
fewer mnorities going up to the county court, right?

MR. LAWRENCE: That's right. Because those
jurors that were pulled out for district court, many
of themdid not serve in district court. The majority
did not, but they were still renoved from --

CHI EF JUSTI CE ROBERTS: Renmoved fromthe
county -- \

MR. LAVWRENCE: -- fromthe overall pool

CHI EF JUSTI CE ROBERTS: \Where -- where in
the record is it established that Grand Rapids had a
di sproporti onate need for jurors fromthe pool ?

MR. LAVRENCE: | don't believe either side
established that.

CH EF JUSTI CE ROBERTS: Well, if it's -- if
your theory depends upon Grand Rapids drawi ng a
di sproporti onate nunber and it is not in the record
that Grand Rapids drew a di sproportionate nunber, |

t hink that means you | ose.
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MR. LAWRENCE: Well, | would respectfully
di sagree with the Court because it is not necessary,
in our view, that each specific itemthat led to
underrepresentation be, itself, sonething that's
unconstitutional, but rather, the collective nature of
it, that 15 out of 17 nonths persistently and
repeatedly canme up with substantia
underrepresentation. You are talking about 34.8
percent here.

JUSTICE ALITO. But that's the only factor

that the Sixth Circuit identified as illegitimte, was
this -- was this siphoning system
MR. LAWRENCE: Well, | feel that --

JUSTICE ALITO It rejected everyt hing el se,
didn't it?

MR. LAVRENCE: | feel that there are a
number factors. | suppose that we could do it on the
basis of height and then be surprised when there's
fewer wonen on the jury.

JUSTI CE BREYER: Now, why is it -- |’mjust
not clear in ny mnd. Wy is this siphoning bad? MW
i mpression, which may be wong, is you -- you have a
t housand people in the room let's say, and if you | et
the district courts choose first, people will serve

nearer where they live.
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Now -- and so nobst of them woul d rather
serve nearer where they live. And the result of that
could be, for the reasons that were stated, that then
there are fewer mnorities on the nore general jurors
that draw froma w der area, And | don't know about
the merits of that.

I nean, | see a negative, and | see a
positive. So is it -- it doesn't seemto nme obviously
bad, nor is it obviously good. So what should | do?

MR. LAWRENCE: Well, the record showed --

JUSTI CE BREYER: Ri ght .

MR. LAWRENCE: -- that the people who were
actually showing up for the jury panels at circuit
court were very heavily overrepresenfed in the rura
areas of Kent County and heavily underrepresented --

JUSTI CE BREYER: Well, but -- but that's
just the explanation of the problemthat we're seeing.

MR. LAWRENCE: Right. Well, | guess --

JUSTI CE BREYER: The problem we're seeing is
that if Grand Rapids has a higher juror utilization
rate and they have a higher mnority popul ation, then
you will end up with the Ieftover juries having a
| ower mnority popul ati on.

Now, the explanation for that is that you

choose the district judges -- you choose the district
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jurors first. M question to youis: | -- if you're
just a -- I'mnot instructed in this area. |If you
were just to tell me, what do |I think of that, I would

say |'m not sure.

I think you have fewer mnorities, that's
true, but people get to serve closer to hone. Now --
now, can you enlighten ne a little bit about this?

MR. LAVWRENCE: Yes. Well, first of all,
Grand Rapids has several district courts, and the
| argest one is the district court for the city of
Grand Rapids. And as one would predict, the judicial
busi ness of a large city is certainly going to be nore
extensive than the judicial business in rural areas.

CHI EF JUSTI CE ROBERTS: CI\Course. Of
course, but we have to look at this on a proportional
basis, right? Gand Rapids is also sending a higher
number of jurors to the pool than -- than the small
rural county.

MR. LAWRENCE: Well --

CHI EF JUSTI CE ROBERTS: Your -- your theory
depends upon Grand Rapids drawi ng not just a
proportional number, if it's contributing 30 percent
and it draws 30 percent; your theory depends upon
Grand Rapids contributing 30 percent to the pool and

drawi ng 40 percent.
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MR. LAWRENCE: Well, | guess | would sinply
say that the court admnistrator testified and the
district judge found that they had substanti al
underrepresentation that was very noticeable, very
vi sible, a severe problem and after ny client's
trial, they -- they concluded that the best way of
dealing with this was to end the siphoning process,
whi ch they did.

JUSTI CE SOTOMAYOR: And so, what -- what did
it result in? It resulted over a 6-nonth period and a
di fference between 18 percent underrepresentati on and
15 percent. And your adversary says that's not a
statistically neaningful difference, that 3 percent,
because it only takes a difference of a coupl e of
people to change it from 18 to 15.

MR. LAWRENCE: Well, | --

JUSTI CE SOTOVAYOR: \What's -- what's

unr easonabl e about that argunment?

MR. LAVWRENCE: Well, | have two answers to
that. The first one being that what -- one thing that
was elimnated was the spikes, |like we had in ny

client's nonth, 34.8, even though the average
underrepresentation was only 18.1.
JUSTI CE SOTOMAYOR: You can't -- you are

conpari ng appl es and oranges, because your pre-spike
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was over a year and your post-spi ke was over 6 nonths.
We don't know what woul d have happened -- or didn't
have statistics of a year or |onger.

MR. LAWRENCE: Okay. Well, in the case of
Duren, you're tal king about -- they had a 10-nonth
period that was involved, but as for the nunbers being
small, | can only refer you to cases that | very nuch
di sagree with -- United States v. Sanchez-Lopez, cited
in my brief, where Hispanics conprised 5.59 percent of
the southern district of Idaho -- and the court
basically said: Since that's |less than 10 percent,
who cares if there are Hispanics on the juries? The

same in United States --

JUSTI CE BREYER: Well, | mbuldn't say that,
but | still haven't -- | will try again. Forget the
cases.

As |'"m hearing this, all |I"mhearing is:
Well, if you let the -- if you say that the w der area
shoul d choose first, you will get a higher nunber of
mnorities, but very tiny nunber; | nean a very snall

addi tion, one or two people. And if you do it the way
they’'re doing it, you'll |ose those one or two people,
but you will |et people serve closer to hone.

So | just think -- as a person, not as a

judge -- that's why | amletting you answer it as a
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judge -- but | nmean, 1'd say, well, it doesn't sound
i ke much of a big deal. And -- and | do see an
advantage in this, of the way they are doing it, so,
now, you tell nme what's -- what's wong with that?

MR. LAWRENCE: Okay. Well, first of all,
Kent County is not really that big. I1t's -- anybody
can drive fromthe farthest end of the county to

downt own Grand Rapids in approximtely 20 to

30 mnutes. It wouldn't be that difficult to get
there. | bet nmenbers of this Court have a | onger
comut e.

But, nore inportantly, the -- the fact that
you're only tal king about 25 people out of 2,250
people sinply nmeans that the problen{mﬂll be easy for
court adm nistrators to solve, if they have an
incentive to do it.

CHI EF JUSTI CE ROBERTS: How is that? Don't
t hose people then have to becone professional jurors?
They have to serve on every jury, or you' re going to
have the di sproportion that the statistics show

MR. LAVRENCE: Well, the statistics showed,
for exanple, that African-Anericans had a nmuch higher
rate of not having an autonobile. And so if you say,
well, if you have trouble getting a ride, you could

tell somebody, come on down anyway; or you can say,
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that's all right, take the day off.

And if African Anericans have a very
substanti al higher rate of single-parent househol ds,
well, then, of course, it's going to be harder to get
a babysitter. Now, you can tell those people, well,
that's okay, stay hone; or you can say, try to get
down here anyway.

And the court -- and if sonebody sinply
didn't show up, statistics have shown, in the brief --

JUSTI CE GINSBURG. May | stop you there for
a noment? Because one of the things that was in the
Duren opinion was that a child care excuse woul d be
okay. | think Justice White said at the end, now, |I'm
not touching the typical hardship exéuses, and one of
themwas child care, and that is -- certainly, in the
early '70s, was going to disproportionately affect
wonen. You have far fewer wonen if you give a child
care exenption.

MR. LAVRENCE: No doubt that that's true,
and | am not saying that it is wong to give real
hardshi p exenptions. Here --

JUSTICE GINSBURG: But this -- he wasn't
tal ki ng about i ndividual cases.

MR. LAWRENCE: Well, in this case, one of

the things that happened is that, if sonmebody
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didn't -- sinply didn't show up, that's it. Now
judges -- the court adm nistrator said, yes, we tried.
The judges would issue orders to show cause, but the
police departnent nmade a decision that they were not
going to have anything to do with the serving or
participation in these orders to show cause, orders to
show up.

And isn't that police departnment decision
part of the systen? It is systematic. \When the
police --

JUSTI CE STEVENS: Let ne just --

MR. LAVWRENCE: -- tell the courts what to
do, shouldn't the courts tell the police what to do?

JUSTI CE STEVENS: Let ne nﬁke sure |
under stand your position. Assunme that there is an --
an identifiable disparity of 2 percent or 3 percent,
or whatever it mght be to get to the threshold of any
significance, that's entirely caused by the fact that
t he nenmbers of the mnority have personal excuses that
justify non-service. What do you do with that case?
Do you find that it was -- it’s unconstitutional, or
don't you?

MR. LAVWRENCE: If you find that it is
persistent, nonth in and nonth out --

JUSTI CE STEVENS: It is. [It's assunming --
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MR. LAWRENCE: -- then you have a problem
because society benefits when jurors are drawn from
t he broadest spectrum of the system

JUSTICE STEVENS: | didn't --

JUSTI CE KENNEDY: Well, that's policy.
Can't you say that that is systematic excl usion
because it's part of the systenf

MR. LAWRENCE: Well --

JUSTI CE STEVENS: But is it
unconstitutional, is what I"'mtrying to find out.
Society benefits because -- if you make them serve;
the society benefits if you grant the excuses, too.

MR. LAVWRENCE: Well, overall, there's
not hing wwong with granting excuses for genui ne
har dshi p; however, when you have this factor and
factor 2 and factor 3 and factor 4, and they
persistently come up with all-white juries, that's
what Richard Hillary testified to, 98 percent of the
time, nothing, but all-white juries.

And if sonebody could --

JUSTI CE @ NSBURG: Is there -- is there a

Federal district that corresponds to this Kent County?

Is there a Federal district court that would be
calling jurors in -- in the same geographi cal area?

MR. LAWRENCE: Well, there is the United
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States District Court for the Western District of

M chi gan that covers a very |arge amount of territory,
and, frankly, | have not studied their statistics, but
| know, from personal know edge, that the
African- Ameri can population in the Western District of
M chi gan woul d be smaller than in Kent County or in
the city of Grand Rapi ds, where --

JUSTI CE GI NSBURG. But you don't have -- you

don't have conparable -- conparable records for what
was going on in the -- in the district court?
MR. LAWRENCE: Well, if you nean the United

States District Court --

JUSTI CE Gl NSBURG.  Yes.

MR. LAWRENCE: No, | -- | Have not studi ed
that situation, and --

JUSTICE ALITO. Are there -- are there
courts that you know of that do what you are
suggesting needs to be done? When a juror don't show
up, the judge issues a bench warrant, and -- and the
police are sent out to arrest the person and drag the
person into court, or sonebody says, | ama single
parent, and | have children, and I'mtoo poor to have
a nanny or an au pair, and, therefore, please excuse
me; and they say, no, you have to find sonme way of

getting here.
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Are there courts that do that?

MR. LAWRENCE: | don't know of a court that
arrests people, and I -- in this case, it wasn't a
question of arresting. The |ocal judges nade a
decision: W are going to issue orders to show cause;
people will be required to come in. The police
deci ded, no, we’'re not going to have anything to do
with that.

And | feel that that's part of the system
because the police are part of the system

JUSTI CE SCALIA: M. Sterling, | don't --
you seemto acknow edge that, to make your case, you
have to show that Grand Rapids district drew fromthe
pool a disproportionate nunber of peéple.

Why -- why do you have to prove that? |If

Grand Rapids contributes to the pool an inordinate,

di sproportionate nunber of the mnority -- blacks in
this case -- even if Gand Rapids sinply took back a
proportionate nunmber fromthe pool, it would still

have a disproportionate effect on reducing the nunber
of blacks in the overall pool, wouldn't it?

MR. LAVWVRENCE: |In order to solve this
problem all that Kent County would have to do is to,
if you take people to district court, put back the

ones that aren't being used. That would certainly
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hel p, but, instead, they take an excess nunber, |ike
any court does, but the excess people are totally
removed fromthe system

CHI EF JUSTI CE ROBERTS: Your answer to
Justice Scalia's question is -- is no, right? Because
the idea is, if Gand Rapids sends up a pool that’s 30
percent mnority and if it takes back the same nunber
as everybody else, it's going to get -- the county is
going to get the sane proportion.

It's only when they take back nore. They
have the nore heavily African-Anmerican pool, and they
are going to draw fromit nore than everybody else is
drawing fromtheirs, so there will be fewer
African-Anericans to go to the county.

MR. LAVWRENCE: That is what's happeni ng, but
| don't believe --

CHI EF JUSTI CE ROBERTS: But you have no
evi dence that Grand Rapids takes back nore than its
share, proportionally, than anybody el se.

MR. LAVRENCE: We know that the -- as soon
as they stopped doing it, this created a substanti al
increase in the nunmber of African-Anmericans on the
juries, and | think that that’'s --

CHI EF JUSTI CE ROBERTS: At the county level ?

MR. LAVWRENCE: At the county |evel.
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CHI EF JUSTI CE ROBERTS: Yes. Was there any
evidence that your venire -- that mnorities were
underrepresented on your venire?

MR. LAVRENCE: Yes.

CHI EF JUSTI CE ROBERTS: Where is that in the
record?

MR. LAVWRENCE: Okay. The -- well, it is in
the testinony of -- well, if you look, it's -- |I'm
sorry that | don't have the page nunber, but right at
the tinme, it was said, we have two or three
African-Anericans within this group, that was either
60 or 100.

And |"m sorry that the record is |ess clear,
but even if it is 3 out of 60, you’ré tal ki ng about 5
percent, whereas the population is 7.28 percent. |If
it just happens once or twi ce --

CHI EF JUSTI CE ROBERTS: Help nme --

MR. LAWRENCE: -- not a problem but it
happens every nont h.

CHI EF JUSTI CE ROBERTS: Help me -- help ne
with the math. |If there were one nore
African- Aneri can, what woul d the percentage be?
Pretty close to what you' re saying it should be,
right?

MR. LAVRENCE: |If there were two nore, it
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woul d be right on target, just -- it would only be .28
percent |low, which, if you sinply send out a second

| etter, because the testinony of Kim Foster was that,

| ater on, when they started sending out the second

|l etter, half of the people who did not respond woul d
respond - -

JUSTI CE Gl NSBURG. Can we go back to your
poi nt about -- that there was a big change when the
draw came fromthe circuit first, before the
districts. | thought it was agreed that, before,
there was an 18 percent, on average, conparative
di fference and, after, 15 percent. That doesn't sound
| i ke a big change.

MR. LAWRENCE: But it's a étep in the right
direction, and what we want to do is we want to
pronmote nore mnority participation on jurors --
juries, instead of creating a rule that tells court
adm nistrators all over the country, the heat's off,
you don't have to do anyt hi ng.

JUSTI CE SCALIA: But a step -- a step in the
right direction is not enough. You were adducing that
to prove that the prior system had a significant

effect, and it turned out, it didn't have a very

significant effect. It doesn't prove your point to
say, well, it's a step in the right direction.
51
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If it's insignificant, it's insignificant.
VWhet her it's insignificant in the right direction or
the wong direction doesn't matter.

MR. LAVRENCE: Well, one el enent of the
entire system m ght be insignificant, but you are
t al ki ng about nunerous el enents that went together,
and Duren says they have to show what caused the
underrepresentati on.

JUSTI CE SCALIA: | still don't -- | don't
understand this problemof -- of you have to show t hat
they took back nore than they contri buted.

Let's assune that Grand Rapids is -- is
entirely black, and its entire delegation that goes to
t he pool are all black, okay? And Iét's assume that
t hose bl acks are 10 percent of the -- the totality,
and there are no bl acks from anywhere el se, okay?
Then Grand Rapids takes back sinply the nunber of
people it -- it took, its set, which would be 10
percent, and it takes black -- takes back all of the
bl acks, who are the Grand Rapi ds residents.

Al'l of the other districts would thereby
have zero percent bl acks instead of 10 percent, which
I's what they ought to have.

MR. LAWRENCE: Each district, the jurors are

acquired fromthat district --
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JUSTI CE SCALI A: Exactly.

MR. LAWRENCE: -- and the circuit is
acquired fromall the districts of the county.

JUSTI CE SCALI A: Exactly. So why expect the
other districts to have 10 percent blacks sinply
because Grand Rapids contri buted 10 percent of the
totality, all of whom were black? There -- then
there’s a requirenent for each district to have
10 percent blacks, right? But if Gand Rapids takes
back its -- its -- the people it sent, there are no

nore bl acks left to go around.

MR. LAWRENCE: Well, | don't expect those
outlying districts to have nore -- a | arger percentage
of blacks than the population; I'monly expecting that

fromthe county.

JUSTICE ALITO Isn't that the case --

JUSTI CE BREYER: So what if --

JUSTICE ALITG If -- if Gand -- if G and
Rapi ds uses a disproportionate nunber of jurors inits
district courts, then you are going to have this
problem -- the only way to fix the problem would be to
have a separate jury systemfor the district courts.
If you have the -- the circuit courts going first,
then the people in the district courts are going to

have the problem that you identify.

53
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

If you have a systemin which it's all done
randomy -- circuit court, district court -- the
peopl e who cone toward the end are going to have the
problem So | don't see any way out of this, if in
fact there was a statistical basis for it, other than
havi ng a separate sel ection process for the district
courts. Is that what you think is necessary?

MR. LAWRENCE: | think that we should allow
a great deal of flexibility to |ocal court
adm nistrators. As | nentioned in the brief, in the
Parents Involved in Conmunity Schools case, there was
a discussion in the concurrence by Justice Kennedy
about exactly what | ocal governnents --

JUSTI CE BREYER: Al | right: So is --

MR. LAVWRENCE: -- can do to -- to get an
appropriate representation of mnorities w thout using
raci al classifications.

JUSTI CE GI NSBURG. That was a question of
what was permtted. Here you' re trying to say this is
requi red. The schools case was, these are neasures
the district could take if it wanted to. But you are
sayi ng these are nmeasures the district nust take
because the Constitution requires it. It's quite a
different setting.

MR. LAWRENCE: Well, | admit that it is a
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different setting. However, | feel -- well, no, I
won't say “I feel.” Duren holds that there nust be a
reasonabl e connection between the African-Anmericans

t hat appear on the jury arrays and the population as a
whol e.

JUSTI CE BREYER: What about the -- the nore
| listen, the nore | think you think there are a | ot
of things people could do. They could send three
|l etters; they could explain in the letters why it's
I mportant to come; they could try reversing the thing
alittle bit with the districts first or not first --
all kinds of things.

But what -- but now you're forcing theminto
this legal rubric. So what about a decision, whi ch
you wouldn’t |ike, probably, but it would say we can't
say that they' re unreasonable in respect to having al
of these, but there -- who knows? You know, when they
get around and others try them et cetera.

In other words, unreasonabl e/reasonable is
one standard, and anbiguity plays a -- a role here,
too, that m ght be hel pful.

MR. LAWRENCE: Well, you are certainly
correct, and | would sinply say that the peopl e of
Grand Rapids | ooked up at the juries; 98 percent of

the time they saw nothing but white faces. | think
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that Duren requires that the | ocal system do sonething

about it. There's a lot of options. So you should

give themflexibility.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. LAWRENCE: Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: M. Restuccia, you

have 2 m nutes renai ni ng.

REBUTTAL ARGUMENT OF B. ERI C RESTUCCI A,

ON BEHALF OF THE PETI TI ONER

MR. RESTUCCI A: | just have two brief

points. One is that -- | want to just rem nd the

Court that this is a case under AEDPA review, so that

the M chigan Suprenme Court has to be not just

i ncorrect; it has to be objectively unreasonabl e.

And in conclusion, | think the easi est

analysis here is the conclusion that there was no

showi ng of system c exclusion, because M. Smith

failed to show that there was any underrepresentation

that arose fromthe jury assignnent process, is

probably one of the strongest points, because if you

| ook at the 3 percent conparative disparity, that's

| ess than half of 1 percent absolute disparity. No

one clains that that’'s statistically significant.

So

2254(d) (2) or

t hi nk whether it's revi ewed under

2254(e) (1), this Court should reverse.
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Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:14 a.m, the case in the

above-entitled mtter was submtted.)
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